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Establishment of Exclusive Use Areas in terms of the Sectional Titles Act

Owners of sectional title units often want to establish portions of the common property for their own exclusive use. One has to distinguish between registered exclusive use areas in terms of Section 27 of the Act and exclusive use areas established in terms of the rules of the scheme pursuant to Section 27A of the Act.

The developer can establish exclusive use areas when applying for the opening of the sectional title register and the registration of the sectional plan in terms of Section 27 of the Act. The Developer can also create exclusive use areas before the establishment of the body corporate (when the first transfer of a section from the developer to another person is registered), provided no exclusive use areas had previously been reflected on the sectional plan. The proposed exclusive use areas must be delineated on the draft sectional plan with a clear indication of the purpose for which the exclusive use areas are to be used. A change of the purpose of the exclusive use area can only be effected with the written consent of all the sectional owners which may not be refused unreasonably. 

The Body Corporate can later establish new exclusive use areas if so authorised by a unanimous resolution of its members (while this requires no objectors it may not require every member’s consent if a unanimous resolution is passed at a meeting).

Apart from creating mortgageable real rights, the establishment of exclusive use areas in terms of Section 27 provides certainty and eliminates many of the malpractices of developers. However, the registration procedure under Section 27 is very strict, expensive, time consuming and lacks flexibility developers often enjoy by utilising Section 27A. Developers are also prevented from creating further exclusive use areas before the body corporate is established. This is unfortunate, since it may well prove necessary to add additional exclusive use areas at a later stage.

The cheaper and less cumbersome establishment of exclusive use areas can be effected in the rules of a scheme by the developer or the Body Corporate in terms of Section 27A. The developer, on application for the opening of a sectional title register, can include a special rule to be added to the model rules applicable to the scheme that makes provision for exclusive use areas. In turn, the Body Corporate can amend the existing management rules (by way of a unanimous resolution) or conduct rules (by way of a special resolution) to provide for exclusive use areas.

If a Section 27A exclusive use area is created in terms of a management rule, the rights to such an area can only be cancelled by way of a unanimous resolution to amend the rule. However, an owner whose rights are adversely affected by the amendment needs to consent in writing to same. If an exclusive use area is created in terms of a conduct rule, the relevant owner’s consent is not required to cancel the right by way of a special resolution and an objection may not prevent the special resolution from being passed. The only recourse of the owner would be to approach the court for relief.

Rights established in terms of Section 27A are personal rights which cannot be mortgaged. The special rule must include a schedule showing the allocation of exclusive use areas to owners and a layout plan to scale which clearly indicates the locality of exclusive use areas, specifies the purpose of each exclusive use area and allocates a distinctive number to each. 

It should be emphasised that all exclusive use areas are still part of the common property and as such cannot be included in the floor area of sections for purposes of calculating levy contributions. However, the Body Corporate must require owners of exclusive use areas to make additional contributions to the administrative fund for the maintenance and other related costs in respect of any such exclusive use area.

Disclaimer: The material contained herein is purely for information purposes and does not constitute legal advice and we therefore accept no responsibility for loss or damage which may be incurred from relying on information supplied herein.
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