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SUBDIVISION OF AGRICULTURAL LAND

In Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd and Others (CCT 78/07) [2008] ZACC 12 the Constitutional Court handed down judgment against a ruling of the Supreme Court of Appeal. The appeal concerned a dispute between Wary Holdings and Stalwo over the meaning and applicability of a proviso to the definition of “agricultural land” as contained in the Subdivision of Agricultural Land Act 70 of 1970. 

The proviso provided that land within the area of jurisdiction of a transitional council, that was classified as “agricultural land” immediately prior to the first election of the members of the transitional council, would retain such classification. Section 3 of the Act requires that the Minister of Agriculture give his or her consent in writing to any proposed sale or subdivision of “agricultural land” for the sale to be valid.

In casu Wary Holdings claimed that the sale to Stalwo of a certain piece of land was invalid as the Minister of Agriculture had not consented to the sale. The Supreme Court of Appeal, ruling against Wary Holdings, found that there is no longer any land in the Republic of South Africa situated outside the jurisdiction of a local authority and therefore, for the moment, there is no “agricultural land” as defined in Section 1 of Act 70 of 1970. The contract was thus found to be valid as the consent of the Minister of Agriculture was not required. Wary Holdings was granted leave to appeal to the Constitutional Court.

One of the constitutional issues raised was whether the constitutional changes brought about in respect of local authorities pursuant to legislation, and more particularly by the Constitution and the Municipal Structures Act 117 of 1998, intended the proviso to the definition of “agricultural land” per Act 70 of 1970 to operate as a temporary measure only. Another constitutional issue was whether the legislature ever intended, by redefining local authorities and constituting municipalities pursuant to a new constitutional dispensation, to negate the purposes of Act 70 of 1970. 

The majority of the Court reasoned that the ordinary meaning of the words in the proviso read in the context of the whole Act, and its purpose, including the purpose of the proviso, inevitably led to the conclusion that the life of the proviso was not tied to the life of transitional councils.

The consent of the Minster of Agriculture is thus still required in the event of any subdivision of agricultural land as provided for in the Act. Offices of the Registrar of Deeds and Surveyor General did refuse to apply the decision of the Supreme Court of Appeal. This bold decision has now been vindicated by the ruling of the Constitutional Court
We hope that this information will be useful to you and should you require any further assistance please do not hesitate to contact us!

Disclaimer: The material contained herein is purely for information purposes and does not constitute legal advice and we therefore accept no responsibility for loss or damage which may be incurred from relying on information supplied herein.

All rights reserved                             Copyright C&A Friedlander 2006.     

	Established 1899

	directors  F.W. Muggleston P. Katzeff (CEO) L.E Bell (MD) M.C Cameron-Dow S.A Epstein C.D. Middelbrook  A.P. Ranchod M.G. Wilson   B. Cotterell J.A. Williams A. Schipper S.J. Borwick J.J. Fourie  associates K. Zolty R. Brown B. Barnes J.B. Wiese   

cape town (021) 487 7900 claremont (021) 674 2083 noordhoek (021) 785 5945 tygervalley (021) 914 5511 welgemoed (021) 913 5487 

	C&A Friedlander Inc. Reg No 1993/003442/21 Attorneys Notaries Conveyancers








[image: image1.png]_1266310782.bin

